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Attorneys for Defendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

ADVANCE \d2
	                                Plaintiff/Appellee,

         vs.

                             Defendant/Appellant.


	 Superior Court Case No. 

Trial Court No. 

APPELLANT’S MEMORANDUM

(Oral Argument Requested)

(Assigned to                             )


STATEMENT OF CASE
On                             ,                 , acting on behalf of Plaintiff/Appellee                     , filed a Forcible Detainer complaint against Appellant/Defendant,             ,  in the                   Justice Court.  

On            ,             appeared on behalf of Plaintiff and        appeared on behalf of Defendant.   At that time, Defendant filed a Notice of Appearance, Answer, and Counterclaim was filed on            .  Judge       then set the matter for trial on            .  On            , defendant filed  a Motion to Dismiss.  Plaintiff filed an Answer to the counterclaim on            .

On            , the Defendant filed a Motion to Dismiss.  After oral argument the court denied defendant’s Motion to Dismiss.   The trial was then heard on             with the judge rendering decision from the bench.  The court issued a judgment from the bench and signed the Judgment Order on            .

On            , Defendant filed his appeal.  Defendant vacated the property prior to the writ being issued.   No supercedes bond was required since possession was surrendered to the plaintiff.

On            , the file was transmitted to the Superior Court.  On             , the Superior Court ordered a deferral of fees and costs.  On             , the Superior Court filed a Notice of Filing of Civil Case From          Justice Court.  On              , the transcript of the trial proceeding was finished by the court reporter.  On             , defendant received a motion  by the court for dismissal based on failure to post a supercedes bond, failure to pay filing fees, and failure to submit opening brief. 


STANDARD OF REVIEW
Appellant appeals a denial of his Motion to Dismiss and from the judgment after trial pursuant to Section 12-1179 of the Arizona Revised Statutes (“A.R.S.”).  According to Rule 18(a) of the Superior Court Rules of Appellate Practice - Civil (“SCRAP”), the Superior Court has full authority to decide all questions of law and fact in this matter.  Therefore, the appropriate standard of review in this matter is de novo.

STATEMENT OF FACTS


In     , defendant moved into an apartment owned by the plaintiff.  Defendant and plaintiff entered into several leases, each for successive periods.  The last written lease presented in court was a lease dated         which expired by its terms on                  .  At which time the lease reverted to a month to month tenancy pursuant to the paragraph  at page   of the written lease entitled “Option to Renew/Rent Increase”.  Said paragraph provides that the rent may be increased, if the tenant is given a 30 day written notice.  Defendant testified that no written notice was ever received (RT page 67, line 3).  The plaintiff failed to produce any written notice given to tenant.  Plaintiff ‘s manager testified that the rent was increased in March.  She did not testify that he was given a written notice of increase to $   . (RT page 12, lines10 to 21) On cross examination, the manager said the defendant was given a written notice, but that the notice was at her office and was not offered into evidence(RT page 17, line 25).  The notice to pay rent, which is a procedural prerequisite to bringing an action in forcible detainer bases its rent on $    plus $   plus $     for a total of       .  To this is added a late charge of $     , which is 10% of $   .  (This notice is attached to the complaint and incorporated by reference into the complaint).  The complaint on the other hand states that rent is $       plus a balance of $     ; a total of $      .  The complaint fails to allege how these figures were arrived at and the defendant is left to guess.

The second issue raised by the defendant is the breach of ARS Section 33-1324 and 33-1364B.  Pursuant to ARS 33-1361.B., the tenant can recover for any breaches contained in ARS Section 33-1324, specifically subsections A.1, 2, 4, and 6.  The defendant filed a counterclaim based upon those sections.  The defendant also referenced ARS Section 33-1364B which requires the landlord to supply reasonable amounts of hot water and air conditioning after notice or pay for diminution of the fair rental value of the unit.  The gravamen of counterclaim is set forth in exhibit B to the plaintiff, a letter dated                setting forth his complaints.  The evidence presented at trial is in conflict.  The plaintiff presented evidence by testimony and documents stating it attempted to fix the problems set forth in defendant’s letter but defendant did not allow entry.  Defendant on the other hand testified that he did not refuse entry to the plaintiff’s agent to make repairs.  However, defendant contends that the oral and documentary evidence of plaintiff is contradictory.  The plaintiff’s manager testified that she generated a work order to make the needed repairs in their computer, but  the only work order presented to the court was dated        which was done the day before trial.  Plaintiff failed to produce at trial any file containing repairs to the property.(RT page 20, lines 1 to 20).  The manager stated that when completed the work order would be disposed of , but the work was never completed in this case since the plaintiff contends that the defendant never allowed the plaintiff’s agent to allow them in.(RT page 20, lines 16 to 20).  The manager’s testimony is contradictory.  Also, the manager testified that she received notice from the defendant of needed repairs on         and printed a work order. (RT page 14, lines 13-19).  However,  the plaintiff’s witness,                    , testified that she saw the printed the work order come out of the printer in the middle of      . (RT page 39, line 3).   Ms.         further testified that Mr.        told her in the specific words that the defendant “did not want him to do any work orders on my place right now.” (RT page 42, line20 to 25).  This does not appear to be a permanent refusal.  Mr.       , plaintiff’s maintenance person, admitted he only reads English a little (RT page 30, lines 22 to 23), and that when he completes a repair he didn’t do paper work (RT page 32, lines 3 to 5).  No work orders were produced at the trial other than the one dated 5/2/01 (RT 33, lines 11 to 16).  It appears from the testimony and cross examination of            , that he did not understand English sufficiently to be able to respond to the questions and no interpreter was supplied by the plaintiff.  The previous maintenance person testifying on behalf of plaintiff stated that he went to make repairs  about 3 or 4 months prior to            , and that there was a hole in the ceiling by the air conditioner which was made to fix a problem of water leakage . (RT page 32, lines 13 to 19;  page 35, lines 17 to 23).  Plaintiff testified that he has been having severe headaches and has been sick more than usual.  He stated he has been sick almost every month and has severe bronchitis and that he was only usually sick once or twice a year before this.  That he believes the black mold  caused by the dripping of the air conditioner caused his health deterioration. (RT page 49, lines 1-25, page 50, lines 1 to 5).  The defendant then outlined the problems with the apartment including the air conditioner leakage,  mold in the bathroom,  mold on the carpet,  mold in shower and hallway,  hole in the ceiling, space in the door threshold , lack of screens, lack of sufficient hot water in shower and sink. (RT pages 50 to 56).  The defendant testified that his damages were $    for at least seven months , which computes to $        . (RT page 58, lines 6 to 13).

The judge in his judgment failed to render a judgment on the counterclaim either granting or denying relief. (See judgment part of clerk’s transcript)


STATEMENT OF ISSUES PRESENTED FOR REVIEW
1.     Did the trial court err as a matter of law in denying defendant’s motion to dismiss?

2.  Did the trial court err  in not granting judgment for either party on the counterclaim?


ARGUMENT
I.
FIRST ASSIGNMENT OF ERROR - THE TRIAL COURT SHOULD HAVE GRANTED THE DEFENDANT’S MOTION TO DISMISS.

1.  The Arizona Residential Landlord-Tenant Act (“ARLTA”) clearly identifies the nature, length, and substantive content of notices required for specific lease violations.  By doing so, the legislature intended to protect tenants from forfeiture of their leasehold interest in an expedited and truncated legal proceeding.  In this case, Plaintiff’s notice (notice of non payment under ARS Section 33-1368) demands payment of rent which is by plaintiff’s own admission as stated in its complaint in  excess of that which is due ($       as stated in its notice and $       as stated in its complaint)  Consequently, Plaintiff’s notice is invalid, and cannot support an action in Forcible Detainer  under ARLTA.  Judge       in his decision recognized that the rental rate was found by a preponderance of the evidence to be $       and not $      .  This court therefore lacks subject matter jurisdiction, which requires that Plaintiff’s complaint be dismissed.

2.  ARLTA Requires strict compliance with the Notice Requirements.
Plaintiff's demand for excessive rent constitutes a serious defect in the notice.  The notice is the prerequisite to giving this court jurisdiction to cause a forfeiture of the leasehold interest of the tenant.  Under ARS Section 33-1368.B., the landlord causes a forfeiture of the leasehold by serving a 5 day notice to pay rent and reasonable late charges as specified in the written rental agreement on tenant. If the tenant fails to pay within the times set forth in the statute his property interest (lease) is forfeited.  The delineation of rent must be exact, because the law abhors forfeiture.  A forfeiture based upon a defective notice would be contrary to the Arizona Residential Landlord-Tenant Act ("ARLTA.").  ARLTA. indicates that the landlord is responsible for notifying the tenant of the specific acts or omissions constituting the breach of the lease.  See ARS § 33-1368.A.   The tenant must be allowed to either:  1)  timely cure the breach, or 2)  prepare a defense to an eviction proceeding.  Implicit therein is that the notice specifying the amount be correct and not some estimation of the amount or the legislature would have so provided.  Further the legislature when enacting the ARLTA provided at  ARS Section 33-1311 requires as follows:

Every duty under this chapter and every act which must be performed as a condition precedent to the exercise of a right or remedy under this chapter imposes an obligation of good faith in its performance or enforcement.

In the instant case, the plaintiff, landlord, knew that its notice stated an amount in excess of the amount of rent actually due because the complaint demands rent at $       and not $      ,  the rent as specified in the Notice.  The notice is a prerequisite to invoking the jurisdiction of this court under ARLTA.  The defendant submits that proceeding under a notice to pay rent in excess of that which the landlord admits in its complaint is due is contrary and in violation of the “good faith” provisions of ARS Section 33-1311.  The basic elements of fairness requires that the precise amount of rent be specified in the Notice under ARS 33-1168 so as to avoid a forfeiture.  Gage v. Bates (1870) 40 Cal. 384, 385.  (Please find attached a copy of the decision as printed by Westlaw for the court’s convenience).  The Gage court reiterated the common law rule as follows:

The rule is well settled at common law, and has been so held in this State [California], that to work a forfeiture the landlord must have made a demand for the precise sum due on the premises. . . 

. . . the law remains as before [referring to the common law], and the same strictness in making the demand is necessary.

In this case,  Plaintiff's notice by its own admission and by the ruling of Judge       fails to precisely state the precise amount due because the complaint states a lesser amount was in actuality due.  Judge       found the rent to be the lesser amount stated in the complaint.

The summary nature of a forcible detainer proceeding necessitates setting  the precise amount.  Any other alternative denigrates the rights of the tenant to reinstate the rental agreement pursuant to ARS Section 33-1368.B.  Two different formulas are used to determine the amounts needed to be paid to reinstate the lease by the tenant.  First, before a special detainer is filed  the tenant can reinstate the lease by paying the rent due and reasonable late charges as set out in the rental agreement.  Secondly, after special detainer is filed, then the tenant must pay in addition to the rent and late fees, attorneys fees and costs.  It is only fair that n order to burden the tenant with attorneys fees and court costs, the landlord must be required to specify the precise amount due in the five day notice.  Filing a complaint where rent is less than that claimed in the Notice cannot be a good faith compliance with ARS Section 33-1311 as it prevents the tenant from complying with his ability to cure the breach before filing of the special detainer.  Once the special detainer was filed, the tenant’s only way to reinstate and come within the saving clause of ARS Section 33-1368.B  was to pay in addition to the rent and late fees an additional sum required for attorneys fees and court costs.  The very inclusion in ARS Section 33-1368.B. of cure provisions, requires the landlord to specify a correct sum for rent which is then due.  If the tenant seeks to have his day in court as to the proper amount of rent owing, ARS 33-1368B gives total discretion to the landlord as to reinstatement of the leasehold interest after judgment.  In other words, even though the tenant is successful in proving that he owes a lesser amount than demanded in the notice and even though he may tender that amount, the landlord can have a writ issued and have him forcibly removed by the Sheriff.  Of course, the judgment not only contains rent and late charges but now includes both attorneys fees and costs.

Since the landlord is the one seeking an expedited legal resolution under ARLTA, it is incumbent upon the landlord to provide an accurate notice of the proper amount owing.  If the amount of rent owing is overstated by the landlord, the court lacks jurisdiction, because a tenant is deprived of his right to reinstate under ARS Section 33-1368.B., either before or after filing of the special detainer.  To rule otherwise, would make meaningless the specific notice provisions and the carefully reasoned reinstatement provisions  of ARS Section 33-1368.B.  The property right being protected and recognized in ARLTA is the forfeiture of the tenant’s leasehold interest.  ARS 33-1168.B. provides that after judgment, the only way to reinstate the lease is at the sole discretion of the landlord.  Therefore, even though a notice demands an excessive amount of rent  which the tenant refuses to pay,  the tenant as is the case at bar, is at the total mercy of the landlord as to whether he can remain in the property even though the tenant has proven at trial that the correct amount of rent is less than that claimed due in the notice.  The plaintiff by overstating the amount due for rent failed to come within the bounds of the statutory framework of ARLTA and the court therefore lacked jurisdiction to  cause a forfeiture of tenant’s leasehold interest.  To hold that the landlord came within the protection of ARLTA  would be an aberration of the statutory interpretation of ARS 33-1368.B, and 33-1311.  The expedited nature of the proceeding, which is an action to forfeit the leasehold interest in real property of the defendant and dispossess the tenant and his family of their home and possibly personal property.  This drastic  remedy  requires strict compliance with the statutory scheme.  ARLTA applies to residential properties only.  Not only does the defendant and his family risk losing their place to sleep, prepare food, bathe, and otherwise live, but in addition the tenant and his family  risk losing the right to possession of all of their personal belongings, including food, medicines, prosthesis, family photos, heirlooms, cooking utensils, toys etc except as ameliorated by the act.  Though the act allows the tenant to reobtain possession to “clothing and the tools, apparatus and books of trade or profession and identification or financial documents including all those related to the tenant’s immigration status, employment status, public assistance or medical care.” ARS Section 33-1168.F, makes no provision for the tenant to even take his medicines, prosthetic devices, crutches, or food, family photos, family letters or children’s toys at the moment of his and his family’s  eviction.  ARS Section 33-1168E does provide for the tenant to obtain other possessions, but only after payment of certain sums.  The expedited nature of the proceeding and the dire consequences to the tenant require that the landlord to avail himself of such a drastic remedy  must strictly comply with notifying the tenant of the precise amount of rent due.

II.      SECOND ASSIGNMENT OF ERROR:  THE TRIAL COURT SHOULD HAVE
         AWARDED DAMAGES UNDER THE COUNTERCLAIM


1.  ARLTA provides at Sections 33-1324A. 1., 2., 4., and 6. and  33-1364A specific duties to keep the rental unit in compliance with the specific requirements set forth therein.

It is not clear, but the record in this case does not provide for a judgment either for or against the defendant with regards to the counterclaim.  The court rendered a judgment upon the complaint, but it is not clear that it ruled on the counterclaim.  Defendant submits that no judgment was entered on the counterclaim and that it is up to this court to render a judgment.

It could be argued that since the court failed to make an award under the counterclaim that it rendered its decision denying the counterclaim.  If this is the position of this court, then the defendant requests that this court render its decision de novo based on the record.

The facts as presented at trial proved the landlord failed to repair a hole in the ceiling, failed to install window screens, failed to supply adequate hot water, failed to remedy a black mold problem, failed to reinstall weather stripping, failed to correct a water leak in the air conditioner and failed to clean the carpet for mold and water damage.  The landlord’s only defense appears to be that the tenant after 4/5/01 did not allow the landlord’s agent in to make the needed repairs.  However, at the trial the defendant testified that he made numerous complaints and requests to fix problems to the landlord throughout his tenancy. (RT page 52, lines 21-22; page 53, lines 11 to 14) The problems and demands were memorialized in a                letter attached to his counterclaim, which he stated was delivered to the landlord on               .   There appears to be a conflict in testimony with regards to whether the defendant did not allow plaintiff’s agent to make repairs.  This is an issue which this court must decide as the trier of fact.  Our comments on the evidence are that the plaintiff produced one work order for the repairs and its date was      , which was one day prior to the date of trial.  The landlord never produced the  ‘work order” file, which was stated to be back at the office.  The landlord’s manager also failed to produce the “notice of rent increase”, which likewise was back at the office.  The landlord’s cleaning person who was a witness for the landlord,  testified that she  saw the work order as it was printed, but that it was in the middle of     l rather              , as was testified by the manager.  The maintenance man’s testimony was contradictory at best.  He stated he had limited English abilities, which his testimony clearly reflects.  He appeared to agree with whoever was asking him questions.  Since he was the plaintiff’s witness, the plaintiff should have provided a court interpreter.  For instance, during cross examination he stated that no written work orders were used.  On redirect he said he said had written work orders.  One last item with regard to work or repair order,  the manager stated that she didn’t have the work orders because when the items were finished she destroyed the work orders.  However,  she testified the repair items were not done because  the defendant did not allow them to make the repairs, but she still did not have the work orders.  The defendant testified that as a result of the dilapidated conditions in the apartment he has  been sick once a month and has bronchitis.  These health problems show the seriousness of the defects.  The  mold, water damage, drafts due to a hole in the ceiling and space under the door seriously diminish the fair rental value of the rental unit.  The diminution in rental value which the defendant is claiming  is 50% of the rent or $221.41, and we submit are reasonable and should be awarded .  The defendant testified that  the diminution of rental value was for a period at least seven months. (RT page 54, lines 9 to 13.) 

 
The counterclaim sets forth a claim under ARS Section 33-1324 and 33-1364.A.  Under ARS 33-1364.A., the defendant is required to prove that the landlord negligently failed to supply reasonable amounts of hot water.  The defendant testified that he could only take a 3 minute shower and that hot water in the sink was highly variable.  Further, that he was deprived  the use of the air conditioner because of the leakage.  The damages are measured by diminution in fair rental value as set out in ARS Section 1364A.2.  The court in setting the fair rental value must consider what the fair rental value of an apartment with an 8" X 20" hole in the ceiling, 3 minute showers, air conditioner which leaks, no screens, no door threshold and a number of other small problems would be worth.  We submit that figure to be $       per month or 50% of the lease rent.

Under ARS Section 33-1361.B. and/or 33-1364A.2, the tenant is entitled to money damages as well as injunctive relief for any noncompliance by the landlord with the rental agreement or Section 33-1324.  The court should have awarded damages for seven months-                              .   

The defendant submits that the record on appeal shows clearly that no attempt was made to remedy the defects after service of the                letter, and that prior thereto the landlord unsuccessfully attempted repairs to the air conditioning unit.  Damages should have awarded for 7 months at $    per month for a total of $        


III.  Conclusion
Defendant contends the ARLTA. clearly provides that the landlord in order to come within the summary and expedited remedy of ARLTA must precisely state the amount of rent then due plus reasonable late charges as provided for in the rental agreement.  In this case, however, Plaintiff's notice by its own admission and by the finding of Judge       demands rent in excess of rent and late charges then due.  This court  lacks jurisdiction to proceed in that the plaintiff failed to place himself within the protection of the ARLTA . As a result, Plaintiff's notice is fatally defective and cannot form the basis for an action for forcible detainer.  Therefore, this court lacks subject matter jurisdiction and the trial court should have granted Defendant’s motion to dismiss.

With respect to the counterclaim.  The defendant testified as to the failure of the premises to comply with both ARS Sections 33-1324 and 33-1364A.  Plaintiff failed to credibly contradict the testimony of the defendant and in fact impeached themselves through inconsistent testimony and documentary evidence.  Defendant is not claiming a complete abatement of rent, but is reasonably asking only a 50% abatement for the numerous and serious deficiencies of the rental unit.  This court based on the evidence should render a judgment accordingly.

WHEREFORE, Defendant prays that plaintiff’s complaint be dismissed without prejudice, that the court award general damages to the defendant in the sum of $      on his cross complaint and that defendant be awarded his costs.
RESPECTFULLY SUBMITTED THIS   and day of     ,     .
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/
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/

ORGANIZATION
By
__________________________________     Name
Address
City, State ZIP

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Appellant’s Memorandum was served by First Class Mail, postage prepaid, this ___ day of           , on the following:

 By:________________________




