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UNITED STATES DISTRICT COURT 

DISTRICT OF ARIZONA

ADVANCE \u6
	,  


Plaintiff, 

                        v.


Defendants. 


	No.                                                               

PLAINTIFF’S MEMORANDUM IN 

SUPPORT OF MOTION TO COMPEL

DISCOVERY AND REQUEST FOR SANCTIONS 


Pursuant to Rule 37(a) of the Federal Rules of Civil Procedure, Plaintiff, by and through Community Legal Services, respectfully submits this Memorandum in support of Plaintiff’s Motion to Compel Discovery and Request for Sanctions. 


CERTIFICATION
The Undersigned has in good faith conferred, via correspondence, with defense counsel in an effort to secure Defendants’ responses to Plaintiff’s First Set of Interrogatories and Plaintiff’s Second Request for Production of Documents and Things without court action.  (Attached hereto as Exhibit A - Letter to defense counsel dated January 12, 2005 and facsimile confirmation sheet.)  


STATUS OF PLAINTIFF’S DISCOVERY REQUESTS:


SECOND REQUEST FOR PRODUCTION AND 


FIRST SET OF INTERROGATORIES
    
Pursuant to this Court’s Scheduling Order of September 27, 2004, “[a]ll discovery, including answers to interrogatories, shall be completed by 1/31/05.” (Emphasis included.)  On December 2, 2004, Plaintiff’s First Set of Interrogatories and Plaintiff’s Second Request for Production of Documents and Things were hand-delivered to defense counsel’s office.

Pursuant to Rule 33 and Rule 34 of the Federal Rules of Civil Procedure, Defendants had 30 days to provide their responses.  Defendants’ responses were due on January 3, 2005.  On the afternoon of January 10, 2005, defense counsel contacted Plaintiff’s counsel via e-mail to request that a deposition Plaintiff’s had scheduled for January 14, 2005 be cancelled.  He also requested for the first time an additional week to comply with discovery requests.  The Undersigned agreed to reschedule the deposition, however, after conferring with co-counsel she denied the request for additional time to comply with discovery requests as the January 31, 2005 discovery deadline was close to expiration.  Defense counsel was informed that he would have to seek extensions from the Court directly.  (Attached as Exhibit B - Letter to defense counsel dated January 10, 2005 and facsimile confirmation sheet.)

Defense counsel sent a second e-mail at approximately 4:30 p.m. on January 10, 2004 requesting clarification as to Plaintiff’s willingness to grant a discovery extension.      At  approximately 9:15 a.m. on January 11, 2005, the Undersigned sent a second letter to defense counsel, via facsimile, stating that Community Legal Services was unwilling to grant an extension for discovery requests as responses to Interrogatories and Requests for Production were already more than a week late.   (Attached as Exhibit C - Letter to defense counsel dated January 11, 2005 and facsimile confirmation sheet.)

On January 12, 2005, the Undersigned sent defense counsel a letter advising him that Defendants’ responses to both Plaintiff’s First Set of Interrogatories and

Plaintiff’s Second Request for Production of Documents and Things were almost two weeks late.  She informed defense counsel that if said responses were not tendered by noon on January 14, 2005, she would file a motion to compel.  (Attached as Exhibit A - Letter to defense counsel dated January 12, 2005 and facsimile confirmation sheet.)  Defense counsel failed to provide responses to either Plaintiff’s First Set of Interrogatories or Plaintiff’s Second Request for Production of Documents and Things on January 14, 2005.  

As of January 19, 2005, Defendants have failed to provide their responses to either Plaintiff’s First Set of Interrogatories or Plaintiff’s Second Request for Production of Documents and Things.  Importantly, despite Plaintiff’s counsel objection to defense counsel’s extension, defense counsel “took” the extension of time anyway and then missed that deadline as well. 


OTHER OUTSTANDING DISCOVERY ISSUES


INITIAL DISCLOSURES AND THE SCHEDULING OF DEPOSITIONS
On November 24, 2004, the Undersigned requested that defense counsel  supplement Defendants’ initial disclosures by identifying the subjects of information for each defense witness listed in accordance with Rule 26(a)(1) of the Federal Rules of Civil Procedure.  Defense counsel failed to respond.  (Attached as Exhibit D - Letter to defense counsel dated November 24, 2004 and facsimile confirmation sheet.)

On December 2, 2004, the Undersigned sent a second letter to defense counsel requesting that he supplement Defendants’ initial disclosures to comply with the Federal Rules and further requesting that he provide dates on which he and his witnesses would be available for deposition.  Defense counsel failed to respond.  (Attached as Exhibit E - Letter to defense counsel dated December 2, 2004 and facsimile confirmation sheet.)

On January 12, 2005, the Undersigned sent a third letter to defense counsel requesting that he supplement Defendants’ initial disclosures to comply with the Federal Rules and requested for the second time that he supply dates he and his witnesses would be available for deposition.  Defense counsel failed to respond. (Attached as Exhibit A- Letter to defense counsel dated January 12, 2005 and facsimile confirmation sheet.)


REQUEST FOR ADMISSIONS
On December 10, 2004, Plaintiff’s First Request for Admissions were hand-delivered to defense counsel’s office.  Pursuant to Rule 36 of the Federal Rules of Civil Procedure Defendants had thirty days to complete their responses.  Defendants’ responses were due on January 10, 2005.  (Attached hereto as Exhibits F and G Plaintiff’s First Request for Admissions to Defendant                                    and Plaintiff’s First Request for Admissions to Defendant                      .)  At approximately that day, defense counsel e-mailed Plaintiff’s counsel and requested an extension to complete Defendants’ responses to Plaintiff’s Requests for Admissions.  As stated above, due to the impending discovery deadline of January 31, 2005, defense counsel was advised that it would be necessary for him to seek discovery extensions from the Court directly.  At approximately 7:00 p.m. that evening, defense counsel subsequently sent, via facsimile, responses to the Requests for Admissions on behalf of both Defendants.  (He hand-delivered the originals the following day.) (Attached hereto as Exhibits H and I Responses of Defendant                                  to Plaintiff’s Request for Admissions; Answer of Defendant                   to Plaintiff’s Request for Admissions.)  

Rule 36(a) of the Federal Rules of Civil Procedure provides in pertinent part:

. . .If an objection is made, the reasons therefor shall be stated.  The answer shall specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter.  A denial shall fairly meet the substance of the requested admission, and when good faith requires that a party qualify an answer or deny only a part of the matter of which an admission is requested, the party shall specify so much of it as is true and qualify or deny the remainder.  An answering party may not give lack of information or knowledge as a reason for failure to admit or deny unless the party states that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny. . . . 

Defendants’ responses to Plaintiff’s Request for Admissions are largely unresponsive;  fail to comport with Rule 36(a) of the Federal Rules of Civil Procedure; and fail to include the name of the person providing the information on which the admissions or denials are made. (Plaintiff’s counsel intends to supplement this Memorandum to include a formatted list of Plaintiff’s Requests followed by Defendants’ responses to aid the Court’s review.  In the meantime, Plaintiff has attached as Exhibits copies of Plaintiff’s Requests for Admissions and Defendants’ respective responses.)

Defendant                                 ‘s responses fail to comport with Rule 36 (a) as follows:  

Request for Admission Number 4: Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 5:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 9:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 10:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter. 

Request for Admission Number 13:   Failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter.

Request for Admission Number 14:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter. 

Request for Admission Number 15:   Failure to lodge a proper objection;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter. 

Request for Admission Number 16:   Failure to lodge a proper objection;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter.

Request for Admission Number 17:   Failure to lodge a proper objection;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter.

Request for Admission Number 18:   Failure to lodge a proper objection;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter.

Request for Admission Number 19:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 20:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 21:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 22:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 23:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 24:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 25:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 26:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 27:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 28:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 29:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 30:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 34:   Failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter. 

Request for Admission Number 40:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 41:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 42:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 46:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 53:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 54:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Defendant                       s responses fail to comport with Rule 36 (a) as follows:  

Request for Admission Number 3:   Failure to lodge a proper objection;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter.

Request for Admission Number 4:   Failure to lodge a proper objection;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter.

Request for Admission Number 5:   Failure to lodge a proper objection;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter.

Request for Admission Number 6:   Failure to lodge a proper objection;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter.

Request for Admission Number 21:   Failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter. 

Request for Admission Number 28:   Failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.


Request for Admission Number 44:   Failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter. 

Request for Admission Number 45:   Failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter. 

Request for Admission Number 48:   Failure to properly object;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 49:   Failure to properly object;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.


Request for Admission Number 53:   Failure to lodge a proper objection. 

Request for Admission Number 58:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.

Request for Admission Number 59:   Failure to properly object;  failure to specifically deny the matter or set forth in detail the reasons why the answering party cannot truthfully admit or deny the matter;  failure to state that the party has made a reasonable inquiry and that the information known or readily obtainable by the party is insufficient to enable the party to admit or deny.


SANCTIONS ARE WARRANTED:


BACKGROUND


Defense counsel’s unwillingness to cooperate with Plaintiff’s counsel has been problematic from the outset.  By way of background, the Undersigned provides the following: 

1. Defense counsel ignored 3 (three) written requests that Plaintiff be afforded a pre-termination hearing in accordance with federal regulations and the Defendants’ government contract prior to filing an eviction action.  As a result and to prevent irreparable harm to Plaintiff, it was necessary to file of the federal Complaint that serves as the basis of this action and accompanying requests for a temporary restraining order and preliminary injunction.  (Written requests sent via facsimile were made on: February 24, 2004; and twice on March 4, 2004 and are already a part of the Court’s file.)

2. Defense counsel received thirteen written requests for access and/or copies of documents contained in Plaintiff’s tenant files before all the documents requested were finally provided on October 19, 2004.  Written requests were made on February 11, 2004;  February 13, 2004;  February 24, 2004; and March 4, 2004.  An oral request was made on March 9, 2004.  Part of the Plaintiff’s file was provided on June 4, 2004.  Requests for the remaining portions of Plaintiff’s tenancy file were made on July 27, 2004;  August 10, 2004;  August 16, 2004;  August 19, 2004;  August 25, 2004;  August 26, 2004;  August 31, 2004; and October 11, 2004. 

3. Plaintiff’s counsel made 6 (six) written requests before defense counsel would provide a date on which he would be available to conduct a joint case management meeting pursuant to the Court’s order of May 17, 2004.  Ultimately, it was agreed that counsel would confer on August 30, 2004.   On August 30, 2004, defense counsel had his secretary call to report that he would not be available and the meeting would need to be rescheduled.  Ultimately, defense counsel sought a continuance of the initial scheduling conference set for August 16, 2004.  His continuance was granted and the conference was rescheduled for  August 31, 2004. Defense counsel failed to appear and was sanctioned by the Court.

4. Defense counsel ignored no fewer than 7 (seven) written requests that waivers of service be signed and returned to Plaintiff’s counsel:  April 14, 2004;  May 6, 2004;  May 11, 2004;  June 7, 2004;  June 24, 2004;  July 13, 2004;  and July 15, 2004.  Additional oral requests that the waivers be returned were also ignored.  Ultimately, it was necessary to have Defendant               served.

5. Defense counsel ignored no less than 4 (four) oral and written requests to confirm in writing that “                     ,” the entity                             cites when filing its forcible and special detainer actions, is in fact a fictitious entity. 


RELIEF REQUESTED
For the foregoing reasons, Plaintiff respectfully requests the following relief:

1.     An Order compelling Defendants to provide responses to Plaintiff’s First Set of Interrogatories and Plaintiff’s Second Request for Production of Documents and Things within 5 (five) calendar days or in the alternative, an Order striking Defendants’ answer;

2.     An Order barring Defendants from lodging objections to Plaintiff’s discovery requests of December 2, 2004.

3.     An Order compelling Defendants to supplement their answers to Plaintiff’s First Request for Admissions to comport with Rule 36(a) of the Federal Rules of Civil Procedure.

4.     An Order compelling Defendants to supplement their initial disclosures to comply with Rule 26(a)(1).

5.     An Order enlarging Plaintiff’s right to complete discovery by 8 (eight) weeks from the date of this Court signs its Order with respect to Plaintiff’s Motion to Compel Discovery and Request for Sanctions.  

6.     An Order imposing other appropriate sanctions against Defendants and their counsel pursuant to Rule 37 of the Federal Rules of Civil Procedure.  

Plaintiff’s Proposed Order is forthcoming.

Respectfully submitted this 19th day of January 2005.


ORGANIZATION
                

By: ________________________________

       
Name
      
 Counsel for Plaintiff

COPY of the foregoing

mailed this   day of 

                   , to:



