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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

ADVANCE \u6
	
Plaintiff, 

                    v.


Defendant. 


	No.

DEFENDANT’S MOTION TO LOWER SUPERCEDEAS BOND




NOW COMES the Defendant,                            pursuant to Rule 7 of the Superior Court Rules of Appellate Procedure, to request that the supersedeas bond in the above captioned matter be lowered for the reasons set forth below in the Memorandum of Points and Authorities:
MEMORANDUM OF POINTS AND AUTHORITIES

I.   Introduction

Section 12-1179(D) of the Arizona Revised Statutes explicitly defines the elements of the supersedeas bond required to suspend execution of the writ of restitution pending appeal.  Defendant’s supersedeas bond was not set in accordance with the statutory requirements, and Defendant moves this court to set the supersedeas bond in accordance with Section 12-1179(D).
II. The Supersedeas Bond Should be Set in Accordance with Statutory Requirements
 Section 12-1179(D) of the Arizona Revised Statutes clearly states: “The party seeking to stay the execution of the judgment for possession shall file a supersedeas bond in the amount of rent accruing from the date of the judgment until the next periodic rental date, together with costs and attorney’s fees, if any.” (Emphasis Added)

allege facts as why bond calculated incorrectly
However, at a hearing to set the supersedeas bond on, the          Justice Court set Defendant’s supersedeas bond as $                  Justice Court required Defendant to pay the full month’s rent for July in an amount of $       in addition to  $          in attorney fees and the $                 in court costs. 

Clearly, Defendant’s supersedeas bond has been improperly calculated in violation of the statute.  The                 Justice Court set the bond at $       higher than the bond mandated by statute.  Defendant’s only source of income is SSI, and which renders his family’s income below 150% of the federal poverty level.  As a result of  Defendant’s extremely low income, the improperly set supersedeas bond unduly burdened Defendant and his family.  

By improperly setting the supersedeas bond, the            Justice Court limits the ability of the indigent to appeal decisions of the Justice Court.  When the supersedeas bond is not set to the statutory requirements of ARS 12-1179(D), the indigent do not have equal opportunity to access the courts.  Defendant requests this court to set the supersedeas bond pursuant to statute and return the excess bond money to Defendant.

III.  THE AWARD OF  ATTORNEY FEES IN THIS MATTER IS EXCESSIVE.

Although Plaintiff initially sought $        in attorney fees for this matter pursuant to A.R.S. §12-342.01, the court awarded, on its own initiative, $       in attorney fees to Plaintiff’s attorney. While §12-241 does permit attorney fee awards, the Arizona Supreme Court ruled that it does not create a presumption that such an award is appropriate.  Associated Indem. Corp. v. Warner, 143 Ariz.  567, 694 P. 2d 1181, 1183 (1985).  In Warner, the Supreme Court emphasized the discretionary nature of the statutory language “... the court may award the successful party reasonable attorney’s fees. . . “ Id. at 1184.   The Court added that the purpose of an award, when given, is to “mitigate the burden of the expense of litigation.” (Emphasis added).  The Warner decision does not require attorney fee awards to completely indemnify the prevailing party.  Instead, the Warner Court established that attorney fees are o be awarded only upon determining that the award is appropriate.

The Arizona Supreme Court has set forth several factors to consider when determining whether to grant an attorney fee award under the statute. Among those factors are: (1) The merits of the defense raised by the unsuccessful party; (2) Whether assessing fees against the unsuccessful would create an extreme hardship; (3) The novelty of the legal question presented; and (4) Whether an award would discourage other parties from defending legitimate contract issues for fear of incurring liability for attorney fees. Id. at 1184.  See also A.R.S. §12-350, which lists “the relative financial positions of the parties involved” as a factor in determining the appropriate amount of an award, if given.

IV. ADDITIONAL FEES SHOULD NOT BE AWARDED IN THE INSTANT MATTER.
Consideration of the above-listed factors indicates that there is good cause to deny or reduce attorney fees in this matter.  Requiring Defendant to pay $       in attorney fees would be an enormous hardship, because Defendant is disabled and his only source of income is SSI.  The little money he gets must pay for his rent, food, utilities, and other expenses and those of his wife and child.  This limited amount of monthly income leaves no discretionary funds to be able to pay $       in attorney fees.

Second, Defendant tried to argue a defense with merit, as he attempted to argue that Plaintiff’s rent increase was improper.  However, Plaintiff’s counsel successfully motioned to strike Defendant’s answer because one of Defendant’s neighbors had written the answer for him due to Defendant’s limited English proficiency.  Plaintiff’s motion was granted and judgment was entered “because somebody else wrote [the answer].”  Even though judgment was rendered after Plaintiff asked Defendant only seven voir dire questions before his motion to strike, the            Justice Court awarded $       in attorney fees.

Third, Plaintiff’s legal skills were not sorely tested, as eviction appeals are anything but “novel” to Plaintiff’s counsel.  Upon information and belief, the law firm of                                        has been representing landlords in forcible detainer evictions for several years.  Therefore, that law at issue should not have been “novel” to members of the firm. Further, the initial hearing in this matter was only five to ten minutes long. The going rate for landlord attorneys is $       per hour. Plaintiff’s attorney initially requested only$      , yet the  Justice Court awarded $       in attorney fees.  

Furthermore, Defendant was unrepresented, so Plaintiff’s attorney  received $       for a ten minute hearing against a pro per indigent tenant.  As Plaintiff evicted    tenants the day of Defendant’s hearing and Plaintiff’s attorney received $       against most of the tenants, Plaintiff’s attorney earned close to $           for one day of work.

Fourth, a fee award does a disservice to other indigent clients who raise defenses on their behalf.  Because of the serious consequences of an eviction, especially to mobile home tenants such as Defendant, tenants have a right to present good faith defenses to prevent the loss of their housing and appeal evictions if tenants, in good faith, believe that the judgment is improper.

Because of all these equities outlined above, this Court should significantly reduce the amount of attorney fees requested by Plaintiff. The attorney fee rate of $     is excessive. 

WHEREFORE, as Defendant is extremely low income and this Court has the discretion to decline to attorney award fees when appropriate, Defendant respectfully requests that this Honorable Court lower the amount of attorney fees to $       and thus lower the amount of the supersedeas bond to $            ($        in supersedeas rent + $           in court fees +$            in attorney fees) pursuant to statutory requirements.  Defendant further asks this court to refund the excess monies in the amount of $                (improper supersedeas bond of $                minus proper supersedeas bond of $               ) to Defendant.


DATED this ______ day of __________, .

    By
_______________________________
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City, State ZIP

Phone

Attorney for Defendant
COPY of the foregoing

mailed this ______ day of 

__________, 2000 to 

By__________________________________




